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PER CURI AM

Norvell Blythe Baker appeals his 325 nonth sentence
resulting from his conviction for possession with intent to
di stribute cocai ne base in violation of 21 U. S.C. § 841 (2000), and
possession of a firearmduring drug trafficking in violation of 18
US C 8 924(c)(1)(A (i) (2000). Finding no reversible error, we
affirm

Baker pled guilty and does not chal |l enge his conviction.
Baker clains that the district court violated his Sixth Arendnent
rights by enhancing his sentence by virtue of a designation of

career offender under U.S. Sentencing Guideline Mnual 8 4Bl.1

(2004), on facts not alleged in the indictnent, not admtted by
Baker, and not found by a jury beyond a reasonable doubt in

violation United States v. Booker, 125 S. C. 738 (2005).

In order for Baker to be designated a career offender,
t he Governnent had to establish (1) that Baker was at |east 18 at
the time of the instant offense, (2) that the instant offense is a
felony that is either a “crime of violence” or a “controlled
substance offense,” and (3) that Baker had at least two prior
felony convictions for either a “crine of violence” or a

“controll ed substance offense.” USSG § 4Bl1.1(a); United States v.

Harp, 406 F.3d 242, 245 (4th Cr. 2005).
Baker does not contest that he was thirty-two years old

at the time of the instant offense, satisfying the first



requirenent of a career offender under USSG § 4Bl.1(a). A
controll ed substance offense is: “an of fense under federal or

state |law, punishable by inprisonnment for a term exceeding one

year, that prohibits the . . . distribution, or dispensing of a
controlled substance . . . or the possession of a controlled
substance . . . wth intent to nmanufacture, inport, export,
distribute, or dispense.” USSG § 4B1.2(b). In the instant

of fense, Baker pled guilty to possession of fifty granms or nore of
cocai ne base with intent to distribute in violation of 21 U S.C
§ 841(a)(1l), (b)(1)(A (2000), a felony that carries a m ninmm
sentence of ten years in prison. As the indictnent states, cocai ne
base is a controlled substance within the neaning of 21 U S. C
8§ 812 (2000). Baker pled guilty to a controll ed substance of fense
puni shabl e by inprisonment exceeding one year, satisfying the
second requi rement of USSG § 4B1. 1(a).

Under USSG 8§ 4Bl1.2(a)(2), a “crinme of violence” includes
any of fense “puni shabl e by i npri sonnent exceedi ng one year” that is
“a burglary of a dwelling.” This Court has held that “burglary of

a dwelling constitutes a crine of violence.” United States v.

Harrison, 58 F. 3d 115, 119 (4th Cr. 1995). 1In both 1993 and 2001,
Baker was convicted of felony breaking and entering of a dwelling
and | arceny. For each conviction he was sentenced to fifteen
nmont hs’ i nprisonnent. Id. Baker does not dispute any facts

related to his prior convictions. As Baker had two prior felony
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convictions for crinmes of violence, he satisfied the third
requi renent of USSG § 4B1. 1(a).

Baker argues that the finding of a crine of violence
constituted inpermssible judicial fact-finding, but Booker
specifically excepted prior convictions fromits requirenent that
facts be admtted or proven to a jury beyond a reasonabl e doubt.
Booker, 125 S. Ct. at 756. Baker’s prior convictions qualified as
crines of violence as a matter of |law, this conclusion required no

further judicial fact-finding. See United States v. Ward, 171 F. 3d

188, 192 (4th Cr. 1999) (court’s inquiry into career offender
status generally limted to “the fact of conviction and the
statutory elenents of the prior offense”). The district court did
not err inits ruling that Baker qualified for the career offender
sent ence enhancenent.

Baker clains that even if he qualified as a career
of fender, the district court violated his Sixth Anendnent rights
because his prior convictions were not admtted by hi mor found by

a jury beyond a reasonable doubt. In United States v. Harp, 406

F.3d 242 (4th Gr. 2005), this court, applying the plain error
standard, found that even if the district court commtted plain
error when it determ ned that defendant was a career offender
wi thout the elenments of that designation having been charged in an
indictnment, this court would not exercise its discretionto correct

that error. Harp, 406 F.3d at 247. In Al nendarez-Torres v. United




States, 523 U S 224 (1998), the Suprene Court held that *“the
government need not allege in its indictnent and need not prove
beyond reasonabl e doubt that a defendant had prior convictions for
a district court to use those convictions for purposes of enhanci ng

a sentence.” Although the opinion in Apprendi v. New Jersey, 530

U S. 466 (2000), expressed sone uncertainty regarding the future

vitality of Alnendarez-Torres, this court has concluded that

Al nendarez-Torres was not overruled by Apprendi. See United

States v. Sterling, 283 F.3d 216, 220 (4th Cr. 2002).

Baker finally maintains that even if the district court
did not err in designating him a career offender, it erred in
failing to treat the guidelines as advisory. Because Baker di d not
raise this issue in the district court, we review for plain error.
Under this standard, although Baker is correct that the district
court commtted error in treating the guidelines as mandatory,” see
Hughes, 401 F.3d at 547-48, he is not entitled to relief. This
court recently held that in a plain error context, the error of
sentenci ng under the nmandatory guidelines reginme did not, in the
absence of a Sixth Amendnent violation, warrant a presunption of

prejudice nor was it a structural error. United States v. Wite,

405 F.3d 208, 224 (4th Cr. 2005). As it is apparent that the

error did not affect the court’s ultimte determ nati on of Baker’s

“Just as we noted in Hughes, 401 F.3d at 545 n.4, “[wje of
course offer no criticismof the district judge, who followed the
| aw and procedure in effect at the tinme” of Baker’s sentencing.
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sentence, Baker cannot satisfy the prejudice requirenment of the
pl ain error standard.

Moreover, even if Baker had preserved this issue for
appellate review, the district court’s application of the
gui del i nes as mandatory was clearly harm ess. The harm ess error
standard permts an error at sentencing to be disregarded if the
reviewing court is certain that any such error “did not affect the

district court’s selection of the sentence inposed.” WIllians v.

United States, 503 U S 193, 203 (1992). The district court

i nposed an identical sentence under both the nandatory federa
sentencing guidelines and, in the alternative, based upon its own
judicial discretionif the federal guidelines were |ater found not
to be mandatory. Because the district court inposed an alternative
di scretionary sentence pursuant to 18 U.S.C A § 3553 (West 2000 &
Supp. 2004), that was identical to the guideline sentence, this
court could confidently conclude that the error inherent in the
application of the guidelines as nmandatory did not affect the
district court’s ultinmate determ nation of the sentence. Thus,
even if Baker had preserved this issue for appellate review, it
woul d be unnecessary to vacate his sentence and remand for
resentencing since he would, according to the sentencing court,
recei ve t he sane sentence even appl yi ng t he gui del i nes as advi sory.
Accordingly, we affirm Baker’s conviction and sentence.

We dispense with oral argument because the facts and |egal
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contentions are adequately presented in the materials before the

court and argunent would not aid the decisional process.
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